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Name & Address of the Appellant & Respondent

M/s. Umasree Textplast Pvt.Ltd.

~~~ (3Nfc,f ~ xl 3IBffi1:f~ cJm1T % m "cf5 ~ ~ cfi ~ zr~~~
a4al, g 7T 37f@rant at (3Nfc,f <TT g+terr 3rd<a 4gda & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

1'+fffif tl-<c:bl'< q)f grlervr maa :
Revision application to Government of India :
(1) 4ta Gura zyca 3rfe/fr, 1994 cBl" nrr 3iaifa Rt4 sag mg mi a i
~'efRT cfil" ~-'efRT cfi qer uvga # ainfa yrterv an4at 'ara ra, qr« nl,
fctITr ~. ~ fcr:rrrr, "El')-~~.~-~ +ra, ir mrf, { Recht : 110001 cfil"
cBl" ~ ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of theQ following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zuf ma 6t rf a maua ht rR arala fa4t qugrI m 3R:r c/?lxxsll1
if z Rh#t nugrIrqi ssrrr i ma a uia g marf if, m~ 'i-J□-s1i11x m -im if
~cf6~ c/?lxxsll1 if m~ 'l-jO;§jlllx if m l=!R'f 6l 4Raua g{ st 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another ·during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) arr a as f@# zz zur van # PlllfRlt:1 l=fR'f tR m l=fR'f cfi RlPll-lf0 1 if ~~
~ l=!R'f tR ara zyca Ra m ii cit ma a as fhat ; atqr PlllfRlc:1
at
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

uR zrc l Tar fhg Rr ad # ars (ar zur er at) ITT@ fcnm 1T[IT

,m;r "ITT I
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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ti" 3ITTll=f -dell I Grl cBl" -dell I Grl ~ cB" :r@R cB" ~ \JJ1" ~ ~ 1=ITrlf cBl" ~ '5 3TTx
~ 3:irnT \JJ1" ~ tfffi ~ frml=f cB" :!t11Rlcb ~, ~ cB" m 'Cfffur cfl" ~ TR m
arefa srf@fr (i.2) 1998 tfffi 109 arr fzgr fag nrg st1
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ab saran ye (sr48ta) Pura6ft, 2001 ci, ~ g ci, 3Wlci FclPl~cc >fCl?f 'ff&IT
zg-o #at ,fit ii, 4fa 3nu a qR an2r tf feta #h ma ft a-arr g
~ ~ c#i" cTT-cTT >ffum ci, re1 Ufra 3m4a fat uIT a1Reg[ Gr# er ular z. cf5T
gnsff a 3Wlci tTRT 35-~ if frr'cl"l"fur tifl" cf, 'TffiR cf, ~ cf, WQ.l" "tr3TR-6 'cl@A' cB1 ~
'lfr irfr~I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf21G11 ~ ci, WQ.l" uzi vicar a g ala ua z maa st at suit 2oo/
ffi 'TffiR #t urg 3th Gr±i picaa a car a uznr st GT 1 ooo /- c&r ffi 'TffiR c&r
Glg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

v#it zrca, #tu sqra zca vi hara 3r8ta Inf@au k uR r8a
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu sqlal zyca arf@fa, 1944 c&r tTRT 35- uotf/35-~ ci, GW@:-.

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(q) afar gee1i ti±fer wftma zycn, ah; sir« rc vi earn&
a7flt4 =mrznf@raw #t f?hagar e c#fa i. 3. Z3TR. cB". g, { fc4t al vi

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(&) 0cfdfc;ifutct qRmct 2 (1) cf) if ~ 3~ *m at 3rft, r4lat a man
zrca, kt1 8qrzgens vi hara r9al mrnferau (frec) at u?a ea #lf8at,
3ll3l-fctlisllct if 3it-2o, qea srRa anqleue, aufr, 31l3l-fctlisllct-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) h4tu sn« zyea (3r9ta) Ruma, 2001 cB1 tTRT 6 cf, 3Wlci >fCl?f ~-~-3 Re,ffRa
fag or4r 3r9ta =nnf@eras0i #6l +T{ 3ft # fa 3rat fag g 3mr?gr ala faii Rea
'Gl6T ~~ c#i" l=fflT, &TNr cBT -i:rrr 3lR 'c1<TT<TT TJ<TT ~ ~ 5 c'lruf m ~ cpi:r t cffii
Tg 1 ooo / - ffi ~ irfr I 'Gl6T ~~ c&r -i:rrr, &TNr cBT -i:rrr 3lR 'c1<TT<TT TJ<TT ~
~ 5 ~ m 50 c'lruf 'ctcP m GT ~ 5000 /- ffi ~ irfr 1 usi sn zycs #t -i:rrr.
&TNr c&r "l-fPT 3lR 'c1<TT<TT TJ<TT ~ ~ 5o c1T& IT 3a unlr & asi u; 1000o / - ffi
~ m<fr I cBl" ~ xil51llcb xf~H-cl'< c5 ;:ni:r if ea1fhia aa zrr u viier at 'Gllir 1 "lf5
~ '3""ff x-Q.l"A cf, fcp;m- '1WRf fll4GJPJcB aBf cf,~ cB1 ~ cf5T 'ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shaH.Jie,ac;_companied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.;i'.'GEJ'Q1.s;~n:d Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac~a::'.!al1l0.ve 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Rgistar of a brarch of any' ;,l~L ~'.-'·, / - _-

·._ '": """•· _. ./" J,:," "- ';,.. __ ,_ ·v·/•"'""' ..._ j'-o "3 6.43:°ms
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) uf& sa mer i a{ am?ii an rm star & it r@ta qi sitar af #ha al gar sja
<ilf ~ fcnm ulAT ~ ~ -cr~ m w ~ '!fr fco ~ ~ cpfl:[ ~ m m ~ "l!~~ ~
~at va rat za taal at ya 3mdaa fh5a \JJRIT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·Tr1liq Ice 3f@)Ru 1970 zrmr isi1fer at~-1 cf) 3RfTIB fetfRa fag 31gar
ad ardaa u q 3mgr zrnfenf fufu Tf@rant mag i r@la al a vfa R
xti.6.50 W cITT nr1ru zca fee car trRey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) za sit iif@rt mm?i al fiaru av a fruit at ail ## eu anaffa f@au \JJ1ffi t
it v#tr zgcan, a#ta 3naa z[es v hara 3fl4ta nu@rav (arafRqf@) Rm, 1982 if
ffea 1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) m erea, ac4hr sea areas vihas 3r4)tr f@rswr (ilia) a ufr 3r4ti ahmiii
#ctr 3ea gra 3fefGr, «&¥¥ $'J' tTro ~4tfi t° 3ra-aTct' fa=tr(gin-) 3rf@fGra V(2°° \l $'J'

.:,

tic 39) fain: ·&.s.&g stt fa#tr3f@1fer, «&&y Rt rr cs ± 3irafahara ast sfra#st
orf ?&, aat fGfr#r are qa-if@r smrmer 3fear# ?, arf faszr erra 3iaita srr Rtsrarr
3flffiITTl'~~~~~~~af''ITT
a4tr 3e7Ta areaviharah 3iaafa" 1ITTf fcl;'Q'mr ~~ '' a:l'~~rrfm;r t.:, .:,

(i) tTro 11 it t" 3ra-aTct'~~
(ii) ~~ $'J' °Qft' orf a1a 1fr
(iii) ~~ ~:aa:Hat>t"l t" fil<fJf 6 a 3iaii 2r «4#

3r7at agr zrz fazrnrhaufa#tr (i. 2)~.2014 t- 3ITT1=3f*qc§'f<ITTft'~~t-
"

milff~~~'Qcf ~<ffi'~mT'ITT-TI

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ~ s.dwR me .,53?r# if 3r4hr 7frswr aersi arcs 3tmlT ~~<TT a'Us fact JR.a tn' clT d1TJ1'
fcmi' d'flr ~~t- 10%m tR'3it sgi 3aa c;-os ta a 1R. a 'ITT i'l1i c;-os t- 1 o%m tR' ctrr-;;inr<l,~· ~ I

9 3 .9

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute." , '.,[fi'j
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ORDER-IN-APPEAL

V2(39)15 and 16/Ahd-lil/16-17/A-I

Mis. Umasree Texplast Private Limited, 728/1, Village Matibhoyan, Tal.

Kalal, District Gandhinagar, Gujarat [for short -'appellant'] has filed two appeals, the

details of which are as follows:

Sr. OI0 No. and date Amount ofrebate 0I0 passed by Appeal No.
No. rejected vide the

010
I 5606-5608/CE/ Rs. 12,87,497/- DC, Central 15/Ahd-III/2016-17

Re/DC/I5-16 Excise, Kaloi
dated 18.3.2016 Division.

2 5609-561 5/CE/ Rs. 15,43,924/- -do 16/Ahd-III/2016-17
Reb/DC/I5-16
dated 21.3 .20 I 6

2. Briefly stated, the facts of the case are that the appellant, filed two rebate 0
claims as merchant exporter, in respect of goods manufactured by M/s. Swiss

Polyplast. Show cause notices were issued to the appellant, inter-alia, asking him to

show cause as to why the claims, should not be rejected and export documents be

cancelled under notification No. 21/2011-CE(NT) dated 14.9.2011 read with Rule

12(5) of Central Excise Rules, 2002.

3. On the claims being rejected vide the aforementioned OIOs, the appellant

has filed these two appeals on the below mentioned grounds:

• the appellant has produced the copy of registration certificate ofM/s. Swiss
Polyplast;

• since the registration was obtained by M/s. Swiss Polyplast before
introduction of ACES, the existing registration should have migrated to
ACES;

• that a merchant exporter should not be denied the legitimate claim of rebate
for the technical fault ofthe manufacturer;

• the appellant has also submitted original copy of ARE-ls, copy of invoices
and copy ofCENVAT credit register, as proofofpayment;

• that they have made numerous representation with the department to rectify
their matter, but it was rectified only on 2.2.2016;

• that non filing of returns by manufacturer, should not be a ground to deny
rebate to merchant exporter;

• that the manufacturer has now filed all the returns electronically;
• the impugned orders does not mention that verification was not possible with

the CENVAT register to ascertain that the goods were cleared on payment of
duty;

• that technical interpretation of procedures is to be avoided if the substantive
fact of export having been made is not in doubt, a liberal interpretation is to
be given in case of technical lapse;

• that it is no where mentioned in the notice or in the impugned orders that the
appellant had contravened the provisions or procedures mentioned in the
notification No. 19/2004-CENT).

4. Personal hearing in the matter was held on 20.12.2016. Shri M.G.Raval,

Consultant, appeared on behalf of the appellant, and reiterated the arguments made in

0



V2(39)15 and 16/Ahd-III/I6-17/A-I:.¢

+%

the grounds of appeal. He also submitted written submissions, raising similar

contentions which were already raised in the grounds of appeal.

$

5. I have gone through the facts of the case, the grounds of appeal and the

oral averments, raised during the course of personal hearing.

6. The adjudicating authority, in both these cases has rejected the rebate on
the grounds that:

0

•

•

•

•

•

•

M/s. Swiss Polyplast never took up the matter with ACES helpdesk,
which is the proper forum to issue user ID and password; that they
approached the proper authority only in the month ofSeptember 2015;
that as per CBEC's supplementary manual, before sanctioning rebate
claim the sanctioning authority should satisfy himself regarding duty
paid character of the goods that have been exported;
Mis. Swiss Polyplast claim that they had filed all the returns manually is
not correct;
that subsequently they had filed all the returns electronically; that it is
observed that there is an accumulated balance ofRs. 15.5 lacs at the end
of May 2015; that it appears that the goods have been cleared under
claim of rebate to encash the accumulated balance ofCENVAT Credit;
a detailed study revealed that it was not possible to justify accumulation
of such a CENVAT credit and payment of central excise duty amount of
such accumulated CENVAT credit;
that the jurisdictional Superintendent has expressed his inability to
certify the duty payment beyond doubt.

O

7. Rebate of duty, in case of export of goods, is governed by Rule 18 of the

Central Excise Rules, 2002 read with notification No. 19/2004-CENT) dated

6.9.2004, as amended. The procedure spelt out is, that the excisable goods are

required to be cleared for export under ARE-I form. Original and duplicate copies

contain the certification from customs authorities that said goods are exported vide

relevant Shipping Bill. The triplicate copy of ARE-I contains the duty payment

certification from Range Superintendent. Thus, it becomes quite clear that ARE-1 is

the basic essential document for export of duty paid goods under rebate claim. The

Customs certification on these copies of ARE-1 proves the export of goods. The

rebate sanctioning authority has to compare these documents with triplicate copy of

ARE-1, as stipulated vide Notification No. 19/2004-C.E. (N.T.), dated 6-9-2004, to

satisfy himself about the correctness of the rebate claim, to establish that excisable

goods cleared from factory of manufacture on payment of duty has been exported.

8. I find that as per the procedure which has been laid down in the

notification, ibid, and in CBEC's Manual of Supplementary Instructions, to facilitate

the processing of a rebate application, the two fold requirement are [i] of the goods

having been exported and [ii] of the goods bearing a duty paid character is fulfilled.

The appellant has enclosed photo copy of all the ARE-1s. In case of some of the

ARE- Is, the jurisdictional range Superintendent has stated under Part A that the



V2(39)15 and 16/Ahd-III/I6-17/A-I

payment particulars are not verified. I find that the only reason for rejecting the

rebate is that the jurisdictional Superintendent has expressed his inability to certify

the duty payment beyond doubt. There is however, no dispute regarding export of

goods.

9. The reasoning as is spelt out in the impugned OIOs for the jurisdictional

Superintendent expressing his inability to certify the duty payment, beyond doubt, is

probably owing to the accumulated balance of Rs. 15.5 lacs at the end of May 2015 in

the CENVAT account of the manufacturer [M/s. Swiss Polyplast]. The impugned

OIOs, further lists four reasons based on a detailed study that was conducted for

arriving at such a conclusion. However, the result of the study is presented without

proper reasoning, or following the principles of natural justice, forcing one to

conclude that these are probably assumptions. Surprisingly, if the availment was

doubtful, which is also backed by the detailed study, to say the least, immediate

remedial action of issuing a show cause notice should have been resorted to, - to

safeguard revenue. However, there is no such action either initiated or proposed,

which finds a mention in the findings. I find that the rebate has been unjustly denied

to the appellant, based on presumptions and assumptions against M/s. Swiss

Polyplast.

10. Considerable time has passed since M/s. Swiss Polyplast, filed all the

returns, electronically. As the balance lying in the CENVAT credit account was

doubted, [as is mentioned in the impugned OIO], a natural corollary would be that a

notice would have been issued to M/s. Swiss Polyplast, seeking to deny CENVAT

credit wrongly availed. Further owing to the time gap, this notice would also have

been adjudicated. So. it would be in the interest of justice if the matter relating to the

rebate claim. which was denied doubting the duty payment character of the goods. is

remanded to the adjudicating authority, with a direction to pass an order on the said

claim after taking into consideration the merits of the case and also the findings as far

as wrong availment of CENVAT Credit, is concerned. But after having said so, in

case, no such notice has been issued for wrong availment till date, I feel, it would not

be legal to deny the rebate to the appellant-merchant exporter, on the grounds of mere

assumptions.

0

0

11. In view of the foregoing. both the impugned OIOs dated 18.3.2016 and

21.3.2016. are set aside by way of remand to the adjudicating authority. The

adjudicating authority, needless to state will follow the directions given supra. The

appellant is further directed to provide all the documents sought by the adjudicating



r

1 V2(39)15 and 16/Ahd-III/16-17/A-I

authority. While remanding the nr~tter, I rely on the case ofMIs. Honda Seil Power

Products Ltd [2013(287) ELT 353].

12. 3r41aaaaa#t a{ 3r4 a fqzru3l at# fan sar &l
12. The appeals filed by the appellant stand disposed ofin above terms.

s»3C
(3mr 2in)

377z1# (3r4la -I)
.:>

Date: 2212/2016
,!..

Attested

.%k
Superintendent (Appeal-I)
Central Excise, Ahmedabad

-BY RPAD.

To,

M/s. Umasree Texplast Private Limited,
728/1, Village Matibhoyan,
Tal. Kalol, District Gandhinagar,
Gujarat.

Copy t0:

1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-III.
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. The Deputy/Assistant Commissioner, Central Excise, Kalol Division,

Ahmedabad-III.
5.Guard file.

6. P.A




